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I. ISSUE 

 Several new studies suggest that children who are removed from their homes 

and placed in foster care experience significantly worse long-term outcomes than 

similarly maltreated children who remain in the home. Oregon law also allows the 

juvenile court and the child welfare agency to consider these consequences of removal 

and placement. Consequently, attorneys representing parents can use social science 

research and facts specific to their clients to fashion powerful legal arguments against 

removal.  

 

II. RESEARCH 

a. Trauma of Removal 

Theoretical research and expert opinion indicate that removing a child from the 

home causes serious trauma. Though informative, these findings are categorically 

different from the empirical studies discussed later in this article which actually examine 

outcomes for large groups of children placed in foster care. Many sources acknowledge 

that separating a child from a parent for even a relatively short time can have a 

devastating emotional and physical impact on the child.1 For some children, separations 

may be experienced as a significant rejection or loss that affects the formation of 

attachments.2 Children who are removed from parents often come to expect parental 

unavailability, which distorts adjustment to surrogate caregivers and the foster home 

environment.3 Experts also note that disruptions in the parent-child relationship may 

“provoke fear and anxiety in a child and diminish his or her sense of stability and self.”4 
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Thus, by removing children from parents, removal undermines children‟s attachments, 

identity, and subsequent caregiving relationships.5 

For children in homes where there is domestic violence, the consequences of 

removal to foster care can be more severe. One court noted expert testimony that “if a 

child is placed in foster care as a result of domestic violence in the home, he or she may 

view such removal as „a traumatic act of punishment… and [think] that something [the 

mother] has done or failed to do has caused this separation.‟ ”6  Additionally, for children 

already experiencing separation anxiety, removal from a battered parent‟s custody will 

serve to further intensify those feelings by interrupting a positive attachment to the non-

abusing parent.7 Another expert concluded the removal heightens the child‟s sense of 

self-blame, and that children exposed to domestic violence are at a significantly above-

normal risk of suffering separation anxiety disorder if separated from their mother.8  

The impact of removal from a parent also varies with age. One expert declared, 

“[c]hildren have a built in sense based on the urgency of their instinctual and emotional 

needs . . . . Emotionally and intellectually, an infant or toddler cannot stretch her waiting 

more than a few days without feeling overwhelmed by the absence of her parents. For 

children under the age of five years, an absence of parents for more than two months is 

intolerable. For the younger school-age child an absence of six months or more may be 

similarly experienced.”9 Another expert noted that “when a young child is separated 

from a parent unwillingly, he or she shows distress . . . . At first, the child is very anxious 

and protests vigorously and angrily. Then he falls into a sense of despair, though still 

hypervigilant, looking, waiting, and hoping for her return . . . .”10 

b. Harm of Foster Care Placement 

Empirical research identifies certain long-term effects associated with removal 

and foster care placement. For example, a study of 160,000 children in California using 

administrative data found lower delinquency rates on average for children who 

remained at home, especially for those who received in-home services.11 Additionally, a 

study of over 9,000 women in California found that that a history of out-of-home foster 

care placements are associated with a broad range of adverse psychosocial outcomes, 

including mental health problems, poor substantive health, smoking, obesity, low 

educational attainment, living in poverty, and use of public assistance in adulthood.12 



 

 
Using the Harm of Removal and Placement to Advocate for Parent Clients (rev. 1/7/10)  

Page 3 of 13 

 

Finally, a study of over 700 children found that instability in foster care placement has a 

significant negative impact on behavioral well-being.13  

Despite these findings, child welfare researchers continued to disagree about 

whether abused and neglected children benefit more from remaining with parents or 

being placed in foster care.14 Some researchers find that children removed to foster 

care fare better than those who remain in the home. For example, one prospective 

study compared over 90 children split into three different groups: children who remained 

at home, children who were removed to alternative care, and children who remained at 

home despite a social worker‟s decision to remove them. The study measured 

children‟s quality of life at the time of the intervention and six months afterward. Results 

revealed that the quality of life of the children who were removed from home had 

improved; the quality of life of the children who remained at home in accord with the 

workers‟ decisions remained roughly the same; and the quality of life of the children for 

whom the decision to remove was not implemented actually declined. Researchers 

concluded that children at risk may fare better in an out of home placement than 

remaining at home. 

Other research results also support that notion that placing children in foster care 

may actually be preferable to reunification with parents. One series of studies examined 

the effects of reunification with birth parents after children spent at least five months in 

foster care. Initially, children who were selected for reunification demonstrated fewer 

behavioral problems than children who did not reunify.15 But, researchers found that 

children who reunified subsequently deteriorated, demonstrating more self-destructive 

behavior, substance abuse, and total risk behavior than children remaining in foster 

care.16 Overall, the effects of reunification were complex; researchers found that 

children who reunified experienced lower perceptions of social isolation but also 

suffered increased stress caused by family dysfunction and instability.17  

Considering these mixed results, many researchers have lingering 

methodological concerns with existing research. For example, researchers fear that 

negative outcomes for children placed in foster care could be attributed to the abuse or 

neglect already suffered in the home, not to the experience of removal and foster 

placement.18  
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i. New Studies Analyzing Long-term Effects of Foster Care 

Placement 

Several recent studies now advance previous research by explicitly comparing 

outcomes for children placed in foster care against outcomes for children who remained 

in the home despite maltreatment. These studies indicate that removal and foster care 

placement, not other pre-existing characteristics, cause long-term negative outcomes 

for children placed in foster care. Overall, these studies more strongly than ever 

demonstrate the traumatic effects of removal and placement.  

One study, conducted by researchers from the University of Minnesota, 

compared 189 children divided into three groups: those who were maltreated and 

placed in foster care, those who were maltreated but remained in the home, and those 

who had not experienced foster care or maltreatment despite at-risk demographics 

similar to the other two groups.19 The study tracked measures of children‟s behavior 

problems, including attachment, problem-solving, task-teaching, impulse control, 

emotional health, teacher reports, and psychopathology.20 The researchers tested all 

children at pre-placement, release from care, and during high school at age 16.21  

Findings from the study showed that children who were placed in foster care 

displayed higher levels of behavior problems than children who were maltreated but 

remained in their home.22 Further, the children placed in foster care continued to exhibit 

higher levels of behavior problems even after they had left foster care, and the effect 

continued throughout adolescence.23 The effect was even more drastic for children 

placed into foster care after kindergarten. Children placed in foster care at an older age 

exhibited an immediate increase in behavior problems, and the problems continued 

even after departure from foster care.24 Finally, the study revealed that children placed 

in stranger foster care had significantly higher behavior problems than children placed in 

either familiar care (relative or family friend) or remaining at home.25 

The authors of the study hypothesized that several factors may account for the 

traumatic effects associated with removal and out of home placement. First, the 

researchers proposed that foster care as an intervention exposes children to difficult 

developmental challenges. Second, they contended that weakness within the foster 

care system in providing comprehensive psychological services and in responding to 
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the educational, social, and familial changes contributed to increased behavior 

problems. Finally, the researchers posited that the ambiguity of removal and foster 

placement with no delineated endpoint contributed to children‟s emotional difficulties.26 

Another series of studies tracking thousands of children found huge increases in 

negative long-term outcomes for children placed in foster care compared to those 

remaining in homes despite maltreatment. In these studies, MIT economics professor 

Joseph Doyle, Jr. found that children on the margin of placement who were placed in 

foster care experienced drastically higher juvenile delinquency rates, adult arrest rates, 

teen motherhood rates, and unemployment rates than children experiencing similar 

abuse or neglect who remained in their homes.27  

Doyle‟s research benefited from the occurrence of a natural experiment – the 

random assignment of a child welfare investigator to a family‟s dependency case – to 

get deeper insight into the effects of foster care placement.28 Doyle found that each 

investigator had a certain general propensity to recommend removal, compared to other 

investigators.29 Not surprisingly, the investigator‟s general propensity to remove was an 

accurate predictor of the likelihood that the investigator would place any individual child 

in foster care.30 Because children‟s cases were randomly assigned to investigators, 

Doyle could determine the effects on children placed into foster care solely on the basis 

of their investigator assignment.31 That unique research model made it possible to 

compare children placed in foster care with similar children who were investigated for 

abuse or neglect but were not placed.32   

In addition, Doyle identified children where investigators disagreed with each 

other about whether to recommend a foster care placement.33 These children were 

considered “on the margin of placement” ostensibly because they had not experienced 

abuse or neglect so severe that any investigator would recommend removal and 

placement. Interestingly, Doyle also discovered that young adolescents, victims of 

abuse (as opposed to neglect), girls, and African American children were those most 

often on the margin of placement.34 Doyle‟s analysis focused primarily on these children 

on the margin of placement, in part because he found the most drastic effects of foster 

care placement apparent in this group.  
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In his first analysis of 15,000 children in Illinois, Doyle discovered several 

significant results concerning the effects of removal and foster care placement for 

children on the margin of placement. First, the analysis showed that children who were 

removed and placed in foster care had a delinquency rate three times that of similarly 

endangered children who were not placed in foster care.35 Second, children placed 

outside the home experienced teen pregnancy rates twice as high as those who are not 

placed. Finally, children placed in foster care had approximately 40% lower levels of 

employment when they were between the ages of 18 and 26, compared to those who 

remained at home.36  

Doyle also found differences in the strength of the negative effects of foster care 

placement for different types of children. For example, increases in delinquency rates 

because of foster care placement were most noticeable in neglect, as opposed to 

abuse, cases.37 The results were the opposite for teen motherhood; the more drastic 

increase in pregnancies was found where children were removed from their homes 

because of abuse.38 The results also revealed that the negative effects of foster care 

placement were strongest for children removed from their parents when they were over 

ten years old.39 Finally, children least likely to be removed and placed in care 

experienced the most dramatic increases in delinquency and teen pregnancy when they 

were removed.40  

Doyle‟s second study, featuring over 23,000 children using a similar method, 

showed that the damaging effects of foster care placement extended into adulthood.41 

The key finding of the second study was that children on the margin of placement who 

were actually removed and placed in foster care were two to three times more likely to 

be arrested as adults compared to children who remained with their parents.42  

Not all child welfare experts accept Doyle‟s conclusions. Dee Wilson, a former 

child welfare agency administrator and current executive director of the Northwest 

Institute for Children and Families, points out several methodological limitations of 

Doyle‟s research.43  In particular, the studies excluded many populations of children 

who are commonly reported to child welfare agencies and placed in foster care. Both 

studies focused exclusively on school-aged children (age 5 to 15 in the first study, age 4 

to 16 in the second study), omitting data on the youngest children.44 Meanwhile, the first 
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study examined only poorer children – those who received Medicaid prior to the 

investigated report of abuse or neglect. Also, the studies excluded cases less likely to 

be randomly assigned to investigators, including sex abuse, drug exposure, and severe 

abuse cases.45 Finally, the studies only included cases where the alleged perpetrator 

was a parent or other adult living in the child‟s home.   

Wilson also questions other core aspects of the studies‟ designs. First, Wilson 

challenges Doyle‟s core assumption that cases were randomly assigned to child welfare 

investigators. Based on his experience as a CPS supervisor, Wilson contends that child 

welfare cases are actually assigned to caseworkers based on a number of factors, 

including caseworker strengths, likeliness of court involvement, work schedules, and 

sickness.46 Second, Wilson disagrees with Doyle‟s assumption that the severity of 

abuse is the main factor driving caseworker placement decisions. Caseworkers usually 

consider many other risk factors in determining placement such as substance abuse, 

domestic violence, mental health issues, criminal history, and the levels of extended 

family support.47 Third, Wilson notes that Doyle‟s studies failed to include baseline 

measurements of children‟s behavior problems or psychopathology before the abuse or 

neglect report, factors which might independently influence life outcomes.48 Because of 

these flawed assumptions, Wilson warns against drawing conclusions from the studies 

about the long-term effects of foster care placement.49  

Even acknowledging these potential critiques, Doyle‟s findings can provide some 

insight into whether courts and child welfare agencies should remove school-age 

children from their homes in marginal cases. Moreover, the other theoretical and 

empirical research results described in this article suggest that the damage wrought by 

removal and placement in foster care can be severe.  

 

III. LEGAL ARGUMENTS 

a. When to Raise the Harm of Removal 

Several provisions in the juvenile code permit consideration of the harm of 

removal and placement. First, ORS 419B.185(2)(c) requires DHS to present written 

documentation to the court which outlines “[w]hy protective custody is in the best 

interests of the child or ward.” Thus, by explicitly requiring DHS to justify why protective 
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custody will benefit the child, the juvenile code invites DHS to balance the specific 

harms of removal against the risk of keeping the child in the home. Note that this 

section encourages thorough analysis of the removal decision even before the shelter 

hearing, and also mirrors the court‟s own duty at the shelter hearing to determine 

whether removal is in the best interest of the child.50  

The court has opportunities to balance the harm of removal at shelter hearings or 

reviews.  In determining whether the child should be removed, “the court shall consider 

whether the provision of reasonable services can prevent or eliminate the need to 

separate the family.”51 This section provides advocates the opportunity to present the 

court with the immediate and long-term consequences of removing the child (i.e. 

“separat[ing] the family”) and to advocate for ameliorative services instead of removal. 

In addition, ORS 419B.185(1)(d) states that “[t]he court shall make a written finding in 

every order of removal that describes why it is in the best interests of the child or ward 

that the child or ward be removed from the home or continued in care.” (emphasis 

added). This best interest analysis requires the court to explain why the harm in leaving 

the child in the home endangers the child‟s health and welfare more than the harm in 

removing the child from the home.52  

b. Balancing the Harm of Removal and Placement 

i. Juvenile Code Policy  

The policy of the juvenile code provides the court further guidance when 

balancing the harm of removal against the risk of remaining in the home.  The code 

quite clearly expresses “a strong preference that children live in their own homes with 

their own families,” unless that arrangement is not possible or not in the best interests of 

the child or the public.53 This explicit language indicates that courts must be extremely 

sensitive to the downsides of removing a child from her home. In other words, because 

a removal decision directly opposes the “strong preference” for returning a child to her 

parents, the consequences of removal should be seriously evaluated. 

ii. Constitutional Due Process  

Federal constitutional law also provides the backdrop for the decision to remove 

a child from the home. The U.S. Supreme Court has held that the due process clause of 

the 14th Amendment provides a fundamental right for parents to be free of unwarranted 
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governmental interference in child rearing.54 Consistent with that right, courts have also 

held that procedural due process requires a prompt post-removal hearing.55  

In constitutional challenges to temporary removals, courts rarely consider the real 

or potential harm of removal in substantive and procedural due process inquiries.56 

Reviewing courts have been less willing to acknowledge the harmful effects that 

temporary removals can have on children than they are to acknowledge the harm of 

permanently breaking apart a family by terminating parental rights.57 Courts‟ reticence to 

consider the harm of temporary removals seems to be based on two presumptions: that 

the removals are of a short duration, and that a short separation will have little or no 

negative impact on a child.58 

Both of these presumptions should be reconsidered. First, once a child is 

removed from the home, procedural aspects of the child welfare system make it very 

difficult for the parent to regain custody.59 Second, even lack of contact for a few weeks 

can have a deleterious and long-term impact on childrens‟ relationships to their 

parents.60 Consequently, there is ample reason to analyze the harms of temporary 

removal in due process challenges.  

 

IV. ATTORNEY STRATEGIES 

Given the broad statutory mandate for courts to consider all consequences of 

removal, attorneys should employ a variety of techniques to ensure a balanced 

discussion of removal at the shelter hearing.  

a. Know the long-term risks of removal.  

Attorneys should become knowledgeable about the long-term risks to children 

from removal discussed above.61 In addition, attorneys should familiarize themselves 

with research on the emotional consequences of removal.62  

b. Discover and present the harms of removal specific to your client.  

In a shelter hearing, attorneys should present all the immediate consequences of 

removal pertinent to the particular client. Since each situation differs, attorneys are 

encouraged to speak with their client about the hardships that removal will cause for 

their children. For example, removal could interrupt school attendance or even require a 

change of school. Removal might disrupt a child‟s continuity of health care, counseling, 
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or early intervention services. Removal may separate siblings or lead to placement in 

stranger care. Finally, removal to a culturally or linguistically inappropriate home could 

be exceptionally disruptive.  

c. Humanize the trauma of removal.  

Too often, child welfare professionals speak about removal as an abstract 

concept. Attorneys have a powerful opportunity to humanize and personalize the 

discussion of removal at a shelter hearing. For example, the attorney could prompt 

hearing participants to place themselves in the shoes of the child to better understand 

the consequences of removal. The attorney could ask them to imagine that one night, 

police officers and other strangers came into their homes, took them away from the 

comfort of their families, relatives, friends, possessions, houses, and neighborhoods. 

Further, imagine that they were left in the home of strangers and told that they did not 

know how long they would stay. Every day, they woke up in this new environment 

feeling strange, isolated, and scared. Now, ask the participants to recall that children 

also share our basic needs for love, companionship, belonging, and familiarity. After 

providing this context, the decision to remove can proceed with full awareness of the 

likely impacts on a child. 

d. Acknowledge and counteract the “snowball effect”.  

Attorneys can argue that removal will lead to what one court called a “snowball 

effect,” where a variety of factors converge to make it very difficult for parents to regain 

custody of the child.63 If the child is removed, as a practical matter the parents will have 

to demonstrate their fitness in order to be reunited with their child, rather than having 

the state demonstrate the need for out-of-home placement. Id.  This practical burden-

shifting, however, runs contrary to the purpose of juvenile code, which contains a 

“strong preference that children live in their own homes with their own families” unless a 

child has been abused or neglected.64  

e. Present alternatives.  

Attorneys should be prepared to present alternatives to removal. Some creative 

options include: 

 Offer to have relatives or friends move in to the parents‟ residence to 

assist with caretaking. 
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 In instances of domestic violence, advocate for a juvenile court restraining 

order pursuant to ORS 419B.845 instead of removal. 

 Suggest a safety plan involving services necessary to allow the child to 

remain with the parent. 

 Seek a continuance or second shelter hearing to present more specific 

evidence about the harm of removal and alternatives to placement. 

 

V. CONCLUSION 

While appellate courts generally do not consider the harm of removal in 

constitutional reviews of temporary removals, Oregon statutes encourage both DHS and 

juvenile courts to explicitly consider the harms of removal at initial and subsequent 

shelter hearings.  Thus, effective advocates will use the shelter hearings and reviews as 

opportunities to discuss the negative effects of removal and offer alternatives.  
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